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Introductory comments

Good morning, Ladies and Gentlemen.

I am delighted to be here this morning and I would like to thank the Irish Charities Tax Reform Group for its kind invitation to speak at your Conference.  

Your agenda for today demonstrates your recognition of many important current developments relating to the regulation of charities. I am sure that it will prove to be a stimulating and lively day.

*****

You here today, more so than the public at large, will be aware of just how many people work in charitable organisations, fundraise for charitable causes and deliver services on behalf of charities. The value of charitable organisations and the work they carry out cannot be understated, be it in Ireland or abroad. People in Ireland have a very positive disposition towards charities. They are renowned as being amongst the most generous supporters of charitable causes to be found anywhere in the world. Moreover, people have the utmost respect and admiration for the volunteers who give so generously of their time in support of charities.

Yet, the public is generally unaware that the charities sector in Ireland is largely unregulated and that there is no one body with the specific purpose of supervising the sector.  As a consequence, until the publication of valuable research reports such as the recent Trinity College Centre for Nonprofit Management Report, there has been a shortage of reliable information on the number of active charities, what their financial worth is, or how they spend their funds.  What is of more concern is that the sector, being traditionally a largely cash-based, voluntary enterprise, has been left vulnerable to potential abuse.  It is a testament to the commitment of people like yourselves that incidents of such abuse have been few and far between over the years.  Nonetheless, we can’t afford to rest on our laurels and rely solely upon the integrity of individual charity trustees and employees. The charities sector is too important for that, and, as you all know, public confidence is paramount 

*****

Before looking ahead to what’s in prospect over the next few years, could I very briefly look back at how and why we have reached the present stage. Much examination and research of the charities sector and the need for regulatory reform has been undertaken over the past 20 years. This includes the Costello and Burton Reports in 1990 and 1996 respectively, the Law Society 2002 Report, and also the Arthur Cox-led Review in 2002. Also my Department carried out a comprehensive public consultation process in 2004.  It is fair to say that all these reports and the submissions received following the public consultation phase of drawing up legislative proposals broadly welcomed regulation of the charitable sector and, indeed, called for it to happen as early as possible. 

Government approval & commitment

The Government believes that the charities sector deserves a modern statutory framework and that quality proportionate regulation of the sector will be of huge benefit both to charities and to the donating public. 

The Bill now before the Dáil, together with the existing Charities Acts and the Street and House-to-House Collections Act, with the amendments proposed, will provide for a composite regulatory framework for charities into the future. The Bill is intended to introduce a framework through which proportionate regulation and supervision of the charities sector, for the first time in Ireland, can evolve. Certainly, the Bill will increase transparency and strengthen donor confidence in the sector. It is not intended to stifle the sector with regulation and, indeed, one of the aims will be to assist charities in their work. 

It must be acknowledged the Bill itself is only another step in the road to regulation. It sets out for the first time the fundamental principles on which regulation will be based. We are behind other jurisdictions in regulating charities. This is our first real attempt. I am confident that its provisions will put in place a strong foundation for a quality regulatory framework for charities. However, it is only over time as we see the practical experience both of the Authority itself, and of charities themselves working under its scrutiny, that we will really be able to gauge the effectiveness of the new regulatory framework. That is why we have included an express provision for a review of the Bill, as enacted, after five years in operation. I am sure at that stage, it will be possible to improve and refine the legislation further, as well as make provision for any new developments that may have emerged over time in the rapidly evolving environment in which charities are working. This is also why the Bill itself does not go into specific detail on every aspect of the regulation, instead allowing the Minister to make regulations, which allow a flexibility that primary legislation does not.

Certain aspects of the legislation

I know that ICTR has been at the forefront in terms of information circulation and proactive preparation for the new regulatory framework, and that Sheila has ensured that you are thus all experts on the Bill at this stage.

Nonetheless, I think it is worth reiterating some key aspects of the Bill which, by and large, have the broad support of the sector:

· “charitable purpose” and “public benefit” will be defined for the first time in primary legislation;

· a new Regulatory Authority with a clear role, stated functions and with investigative powers is provided for; 

· a Register of Charities will be established in which any charity wishing to operate in the State must register. The key purpose of the register is to promote transparency and it will enable the public to confirm the bona fides of genuine charities;

· the circumstances in which a person ceases to be qualified for, or cease to hold, the position of charity trustee are set out, and a register of disqualified persons will be kept by the Authority and made available to the public;

· annual activity reports will be made by charities to the new Authority;

· the law relating to fundraising is being updated, particularly in relation to collections by way of direct debits and similar non-cash methods;

· there will be a Charity Appeals Tribunal, which can hear appeals against decisions of the Authority. This should facilitate keeping disputes out of the Courts system and should be of particular benefit to smaller charities;

· the Authority may set up consultative panels to assist it in its work and to ensure effective consultation with stakeholders; 

· there will be a transfer to the Authority of all jurisdictions previously vested in the Attorney General in relation to charities and transfer of the functions of the Commissioners of Charitable Donations and Bequests for Ireland;

· administrative co-operation by the Authority with statutory bodies on relevant regulatory and law enforcement matters, both inside and outside the State, is provided for; 

· several offences are created in the Bill with maximum penalties, on conviction by a Court, of up to €300,000 or imprisonment for up to 5 years, or both. I should stress that these are maximum penalties and can only arise if the Authority decides to go down the route of prosecution rather than being able to resolve matters with an offending body; and finally

· there will be a review of the operation of the Act after 5 years.

That’s a long list of key provisions in the Bill but I think it is well worth listing them to indicate the scope and complexity of the Bill.

Fundraising

One thing, which must exercise the minds and the ingenuity of charities personnel, is fundraising. Of course they’d like to devote less time to it and more to achieving their charitable purposes, but we all know that in the real world, nothing is that simple. Fundraising is complex because of the wide range of methods it encompasses and the variety of organisations within the sector involved. Methodologies have evolved considerably since the passing of the primary legislation on collections, that is the Street and House-to-House Collections Act 1962. 

The Charities Bill contains necessary updates and enhancements to that Act to reflect the modern face of fundraising. For example, in 1962, the primary nature of fundraising was once-off cash-based collections. The concept of collecting “promises of money” through direct debits or standing orders simply didn’t arise. In 2007, this method of fundraising has become very prevalent. It is of crucial importance to charities as it provides a steady and secure income for them, enabling them to plan their operations over a longer term and in a more strategic way. Yet, until now, this “non-cash” method of fundraising has fallen outside the permit system operated by An Garda Síochána under the 1962 Act. It is, therefore, potentially open to abuse and has also been the subject of complaints from business interests because of the manner in which it is carried out. 

To address this, “non-cash” collections will be brought within a permit system for the first time, which will serve the interests of legitimate charities and offer reassurance to potential donors. I do acknowledge that there have been issues around trying to strike an appropriate balance between “cash” and “non-cash” collections. What we are trying to do is to introduce a system that does not overly favour one method of collection over another; a system that will allow fair and reasonable access to permits for charities irrespective of the method of collection used, and that will also allow new charities an opportunity to get their foot in the door in terms of applying for permits. This is not a simple exercise, but when you have an entire method of collections that has up to now been, inappropriately in my view, outside the permit system, it must be accepted that some adjustment to whatever permit system is introduced will be necessary by organisations using the non-cash method. It is never going to be as simple as it was before permits were required. It would be pointless to apply a permit system at all if that was the to be the case.

The meaning of “money” has also been broadened beyond mere notes and coins. Another development in the area of fundraising has been the practice of selling items for a specific price as part of the street collection process. The 1962 definition of “collection” did not cover this practice, but the Charities Bill will also address this matter. 

The Bill will also tighten up particular elements of fundraising that, in hindsight, were perhaps not adequately dealt with in the 1962 Act. For example, it will now be an offence for a person to make a misleading statement when applying for a collection permit. Collection boxes will now have to be sealed and clearly marked to show the object to benefit from the collection and the registration number of the charitable organisation in question. Penalties for breaches of the fundraising provisions of the legislation have been increased significantly from the 1962 levels. 

Methods of fundraising used by charities are constantly changing and evolving. In this context, it is my view that the regulation of the operational aspects of fundraising does not fit well within the quite rigid constraints imposed by primary legislation. Principally for this reason, the preferred approach as regards the operational aspects of charitable fundraising is to regulate through Agreed Codes of Good Practice. These Codes are being developed at present, with the financial support of my Department and I note that you are having a final consultation seminar on this in the afternoon. I would like to acknowledge the work that has been done on behalf of the sector by Irish Charities Tax Research Limited, the members of the Working Group and the Steering Committee members. All of these people have given generously of their time and expertise. From my perspective, it is very gratifying to enable the sector to take the lead in this matter, and I look forward to studying the final recommendations.

Second Stage of Bill in the Dáil

Since the publication of the Bill earlier this year, a number of concerns have been raised by the sector. There will always be differences of opinion in relation to the approach to be taken and in relation to the finer detail of legislation. That’s hardly surprising and, in a democracy, is to be welcomed. Many of the following concerns have also been echoed by Deputies during the course of the Second Stage debate in the Dáil. 

· A number of definitional issues have been raised, particularly concerning a number of charitable purposes that were originally in the General Scheme but that were not ultimately included in the Bill. The most common issue was the exclusion of “human rights” from the definition of charitable purposes

· The position being adopted in the Bill is that the Authority will have both a regulatory and a supportive role for charities. There was a view that a Regulatory Authority should not have both roles.  

· Concerns were expressed that the Bill might place too onerous an administrative burden on charities, which might discourage people from working in charities. As I suggested earlier, the Bill is intended to put in place proportionate regulation, in recognition that most charities are small organisations with a strong voluntary input. It is not in anyone’s interests to put people off volunteerism. 

· Another view was that the independence of the sector might be undermined by not excluding statutory bodies from charitable status altogether.

· The enabling provision allowing the Authority to charge a registration fee to charities has been raised.
· The potential impact of the legislation on spontaneous collections in aid of local or indeed international tragedies has also been raised. 

As I have not yet had the opportunity to respond directly to the members of the House, it would be inappropriate for me to go into detail on the points raised at this time.

However, I would like to reiterate the point I made in the Dáil on October 10th that the Bill can only be enhanced by well intentioned debate and discussion. I am personally committed to engaging in a full debate and review of these issues and the draft legislation generally amongst the Members of both Houses in its passage through the Oireachtas. This, I believe, will produce a better Act and, ultimately, will better serve the interests of both the charities sector and society in general. 

For those of you not familiar with the passage of legislation, the next stage is the Committee Stage where the Dáil Committee appointed to scrutinise the affairs of the Department of Community, Rural and Gaeltacht Affairs will examine and debate the Bill section by section and consider amendments put down by Deputies and, indeed, by me. The Bill will then come back to the Dáil chamber for the Report and Final Stages where again it will be debated and further amendments may be considered. Much the same process will be followed in the Seanad. During the course of all these stages, there will be ample opportunity in the Houses for further meaningful debate and discussion. I am personally committed to progressing the Bill in this way. 

What the Act will mean for charities

You might ask what will the Bill ultimately mean for me and my charity?

The initial impact of the Act will be that a body will have to make application to the Authority to be registered as a charity in the manner set out in the Act. After that, it can continue to operate while its application is being considered by the Authority. If its application is refused, it will be an offence to hold itself out to be a charity or to operate as a charity in Ireland.

Charities will have to keep proper books of account and prepare annual accounts. Depending on their income and expenditure, they will have to have their accounts either examined by an independent person or formally audited. In addition, they will have to prepare an annual report on their activities which will be forwarded to the Regulatory Authority. These two items, the annual accounts and the annual report, are perhaps the major issues that will face charities in operational terms. 

There is acceptance in “Towards 2016” that support will be required for charities to meet their obligations in the new regulatory environment. “Towards 2016” provides that the modalities of this support will be decided following consultation with the Community & Voluntary sector after the legislation has been approved by the Oireachtas.  I will be keeping this area under close review.  Indeed, I am told that today’s host organisation, Irish Charities Tax Research Limited, has already started the ball rolling by having some seminars on SORP  - the Statement of Recommended Practice – which applies to reporting by charities in England and Wales. 

This new environment is not going to hit charities the day after the Bill is enacted however. It is going to take time to - 

· agree staffing levels and budget for the new Authority,

· set up the new Authority on a statutory basis, 

· devise its work plan,

· make arrangements for the smooth and orderly transfer of the functions of the Commissioners of Charitable Donations and Bequests, and 

· draft the necessary regulations to get the regulatory process off the ground. 

There will have also to be further consultation on the content of the annual return to be required in Ireland. As you will note, there is a lot to be done, beyond the immediate priority of ensuring that the Charities Bill is enacted.

Closing remarks

In conclusion, I know that ICTRG has engaged very positively with my Department at all stages of this regulatory initiative, and has represented the views of its members very well. It has been an occasionally difficult, constantly challenging, but ultimately very rewarding process.

I know that Sheila has always been a positive voice in support of the regulation of the sector, even during some of the darker days when it might have appeared to some that the legislation would never see the light of day. She recognises the complexities of delivering regulation for a broad and diverse sector. She has always looked at problems as challenges, and worked constructively to find creative solutions.

For these reasons in particular, I was especially delighted to accept the invitation to speak today. It has been a pleasure.

I am particularly pleased to note that amongst the speakers you have experts on issues such as charitable taxation and company law. I know that my Department is working closely with both the Revenue Commissioners and the Companies Registration Office in a synergistic way to minimise the potential for dual or duplicate regulation across our parallel régimes. This approach will maximise the effective use of available resources, and manage the administrative burden to be placed on charities themselves when the new Authority is established. I know that this issue is a matter of great concern to the sector and rest assured, every effort is being made to strike an appropriate balance between having robust regulation, but with minimum bureaucracy.

I would like to wish you all the very best with the rest of your conference this morning and with your seminar in the afternoon.

Go raibh maith agaibh go léir.
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