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Introduction

On 10" May 2007, the Company Law Review Groufeport on General Scheme of
Companies Consolidation and Reform Bill was presented to the Minister for Enterprise,
Trade and Employment, Miche&l Martin, and the Miridor Trade and Commerce,
Michael Ahern. The Report was accompanied by atdshfthe Bill, or ‘General
Scheme’, which runs to nearly 1,300 sections, dnth@ largest pieces of proposed
legislation in the history of the State. In July0ZQthe General Scheme was approved

by Government and is now with the ParliamentaryfiSnaan’s Office.

In this paper | shall sketch the origins of the erodirish company law reform before
going on to outline the principles behind the refoprogramme as described n the
CLRG’s First Report which are the blueprint for tleneral Scheme. | will then

describe the architecture and contents of the GéSmheme with particular reference

to guarantee companies.

The McDowell Group on Company Law Compliance and Eforcement

It was in August of 1998 that the Tanaiste and thiemister for Enterprise, Trade and
Employment, Ms Mary Harney TD, established the Vifagkcroup on Compliance and

Enforcement under the Chairmanship of Michael McDowell SC. TWeDowell Group



first met in September 1998 and completed its tepar3d" November 1998. The
McDowell Group report highlighted what had beenpsaesed for years — compliance
with basic Companies Registration Office requiretsemnas at an unacceptably low
level. One of the statistics which is constantljled out to exemplify the situation
identified by the McDowell Group is that in 19971pri3% of companies complied
with their obligations to file their annual returmm® time (compared with 73% of
companies in 2006). The recommendations made toowepcompliance with (and
enforcement of) Irish company laws — particulathg establishment of the Office of
the Director of Corporate Enforcement and CompaRegistration Office policy —
have been well publicised. It is, | believe, vemyeresting that the quid pro quo to a
seriously improved compliance and enforcement regivas recognised to be a strong,
statutory Company Law Review Group. The McDowelb@r considered that the start-
stop approach to company law reform, seen in thisliive response to the Gallagher

Group’s report was “entirely unacceptable”.

In addition to recommending that the Company Lawi&e Group be established on a
statutory basis, the McDowell Group also recommdniti@t the Companies Acts be

consolidated into one comprehensive and compreblensompany law code.

As had been pointed out by the McDowell Group, éhesas no need to delay the
establishment of a Company Law Review Group pendmapling legislation and the
Tanaiste and Minister for Enterprise Trade and Ewympkent Mary Harney announced

the setting up of our Group on an administrativeian 8 December 1999.

The Company Law Enforcement Act 2001 — The CLRG ol Statutory

Basis
Section 67 in Part 7 of the Company Law Enforcem&cit 2001 (“CLEA 2001")

established the Company Law Review Group (“CLRGHY)astatutory basis. Section
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68(1) directs that the CLRG shall:

...monitor, review and advise the Minister on mattscerning-

(a) the implementation of the Companies Acts,

(b) the amendment of the Companies Acts,

(c) the consolidation of the Companies Acts,

(d) the introduction of new legislation relatingtte operation of companies and
commercial practices in Ireland,

(e) the Rules of the Superior Courts and case laggments insofar as they
relate to the Companies Acts,

(f) the approach to issues arising from the Statgesnbership of the European
Union, insofar as they affect the operation of@menpanies Acts,

(g) international developments in company law, fasas they may provide
lessons for improved State practice, and

(h) other related matters or issues, includingasssubmitted by the Minister to

the Review Group for consideration.”

It is particularly significant that section 68(2)rtains the following injunction as to the

manner in which the CLRG advises the Minister:

“In advising the Minister the Review Group shalkeketo promote enterprise,
facilitate commerce, simplify the operation of tk®mpanies Acts, enhance

corporate governance and encourage commercialtyprobi

Section 69 concerns the membership of the CLRG lamave attached a list of the
current members of the CLRG in Appendix 1 to thégogr. The Chairperson of the
CLRG is appointed by the Minister.

Section 70 deals with the meetings and the busioietdee CLRG. Every two years, the
Minister, in consultation with the CLRG, is requréo determine the programme of
work to be undertaken over the ensuing specifietbgeThe current work programme
is detailed in Appendix 2 to this Paper. This is @LRG’s fourth work programme and

I have included the first, second and third wordggpammes in Appendix 3.

The CLRG is required to hold such and so many mgetas may be necessary for the
performance of its functions and is entitled tabksh such sub-committees as it thinks
appropriate. This is exactly how we have chosenoperate — shortly after the

establishment of the CLRG we established a numbe&ommittees. The hub of our
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meetings is the plenary session, which is held hignSince our establishment there
have been approximately 400 meetings of variousntiti@es, many of these outside of
normal office hours and at weekends reflecting thenmitment, energy and self-

sacrifice of the CLRG’s members and Secretariat.

The CLRG's First Report - A Unanimous Blueprint for a New Model

Company

The CLRG's first Report published in February 2082ommended the most sweeping
changes, in the history of the State, to Irish CanypLaw. In tackling the difficult
subject of simplification of company law, the CLR&lvocated the complete re-
focusing of company law so that the private comganited by shares will becontee
new model company. It is of the utmost importance that such far-heag
recommendations enjoy broad support and it is qdaily significant that the 195
recommendations were the unanimous, consensus ofiglve then members of the

CLRG, who were the representatives of:

- themain social partners(e.g. ICTU and IBEC);

- theusers of company law(e.g. CCABI, IBF, Bar Council, Law Society,
Courts Service, Revenue Commissioners, the Stoathdfge and the
Institute of Directors and Institute of Chartereztftaries);

- and those whaegulate and administer company law (the registrar of
companies, the Director of Corporate Enforcemdrd, AG’s office and of

course the Department of Enterprise, Trade and &mpgent).

It was gratifying that, in July 2002, the Governmapproved the recommendations in
the First Report in their totality and directedttttee General Scheme of a Bill should be
drafted to give effect to these. This has provebdca mammoth task and one which

could only be brought to conclusion earlier thiarye

Simplification and the “New Model Company”

The CLRG’s First Report made it clear that onlyadical refocusing can achieve the
simplification that our company laws require. Thare thirteen Companies Acts that
together contain about 1,200 sections of primagyslation and probably another 400
individual provisions in myriad statutory instrumerthat are required to be “read as
one” with the Companies Acts. At present, it istekame body of law that appears to

apply to all companies — whether they are one ef fdw hundred Public Limited
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Companies (PLCs) that are listed on the Stock Enghaone of the 13,700 guarantee
companies or one of the 148,650 private limited ganes, many of which have a
husband and wife as the only directors and shadeh®l The CLRG accepts that many
users, whether they are small businesses or indbedties, Company Law is
impenetrable and excessively bureaucratic and wenalo believe that this is an
appropriate basis for any modern Company Law code.

The main plank of the First Report is the notioattthe law must clearly distinguish
between two such fundamentally different models. (ihe public company and the
private company). The other forms of company tosthe clearly identified and the
Company Laws applicable to them tailored to thes#eds. Unlimited companies,
guarantee companies, investment companies, exteorapanies and unregistered
companies all play an important part in their owght in Irish corporate and social

society and deserve to be recognised as havingreiiff needs.

It is, however, the private company limited by @sathat is the corporate form of
choice for the greatest number and Irish Company st be restructured in such a
manner as to make applicable law more accessiblenaelligible to those who choose
the private company which we are proposing shoalthbBnew model company.

Almost nine in ten of all companies on the Irisigister are private companies limited
by shares. The CLRG concluded that Irish Company baust be re-written from the
perspective of the private company limited by skasad the CLRG’s First Report
recommends accordingly. Since its creation, theapei company has been an after-
thought. Section 37(1) of the Companies Act 190the- Act that gave birth to the
private company — located the provisions on thisineommon of companies under the
heading ‘miscellaneous’. This notion was perpeti&tel963 in, for example, Table A
which sets out modaerticles of association, the internal rules by which a company is
governed. So, although most companies limited layeshare private companies, Part I
of Table Aapplies Part | of Table A to private companies limited $hares: the tail is
wagging the Irish wolfhound, the private compamgiled by shares. The effect of the
CLRG'’s proposed change will mean that frévate company limited by shares will

cease to be a legislative after-thought and wiliiored to centre stage.

The CLRG’s recommendations here are very far-regchihe Companies Acts as we

know them are being re-written from the perspectivéhe private company limited by
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shares. The CLRG’s working model for the new CongmActs is as follows. As seen
in the Report on the General Scheme, the new & sl will be sub-divided into two

groups of provisions.

1. Group of Parts A (or Pillar A) will be concerned exclusively withd private
company limited by shares.

2. Group of Parts B (or Pillar B) will be concerned with the PLC, dgsated
activity companies (i.e. private companies thatticoe to have objects clauses),
guarantee companies, unlimited companies, extetnaipanies, investment
companies, unregistered companies and the lawcadi to re-registration as a
different type of company.

The primary company law framework will be containiedPillar A. In Pillar B, the
provisions relating to each type of other compaiil/lve clustered, each in their distinct
Part of Pillar B. Each such Part will then applyd@sapply the laws set out in Pillar A to
the particular company type in question and eactt ®Wal also contain additional

provisions, only relevant to that company type.

Specific Proposals to Simplify the Law for PrivateCompanies
Some examples of the CLRG’s specific recommendstioesigned to achieve

simplification and specifically targeted at thevate company are the following.

Allowing All Private Companies Dispense with the M5

It is proposedhat private companies should be permitted to dispese with the need

to hold an AGM. This is already permitted for single-member conigs but the
CLRG would extend this to multi-member companie&rglthe members unanimously
agree to the proposal. In companies where thetdneand shareholders are one and
the same persons, the need for a formal AGM is dabjous. In many such companies
AGMs happen only ‘on paper’. Where all membersaapeeable to this there is no loss
suffered by the company, its creditors or the ganpublic. The only victim of that
crime is company law itself, which is brought intlisrepute. In a zero-tolerance
environment, it is only right and proper that tlaevé on the statute book should be

reasonable and that unnecessarily bureaucraticdhadd be repealed.



Private Companies should be permitted to have ddhe Director

The CLRG proposed th#te minimum number of directors for a private company
should be reduced from two to onelt is considered that there is no good reason why
we should continue to insist that all private comipa should have two directors — we
know that in many cases one spouse will simply @iteypon the other spouse to sign
the form agreeing to be that second, statutorycthirelt makes no sense to force people
to assume duties and responsibilities for the sakenumeric statutory requirement.
Token directors are anathema to modern corporatergance. In this regard the views
of Miss Justice Carroll ilRe Hunting Lodges Ltd" are salutary. In that case she said of the
wife of one of the directors concerned, who wakken” director, that in the context of

fraudulent trading she could not:

“...evade liability by claiming that she was ongncerned with minding her house and looking affterchildren.
If that was the limit of the responsibilities shanted, she should not have become a director aotmpany, or
having become one she should have resigned. Aisgpmpevho becomes a director takes on the respdtiessbil

and dutiesparticularly where there are only two...A director who continues as a director but adtdis all

2
responsibility is not lightly to be excused.”

The spouses of directors who are put forward tesfyat numeric requirement will
frequently play no active role in the company artimay face legal action for breaches
of the Companies Acts or, indeed, proceedings mayaien to have them made
personally responsible for their companies’ delot#\ustralia, in the context of married
directors, this has been referred to as ‘sexuadgsmitted debt’ — a phenomenon that
has been recognised by the courts in other comawenurisdictions: see, for example,
the decision of the Supreme Court of New South ¥/aecision inSouthern Cross

. - . 3
Interiors Pty Ltd and another v Deputy Commissioner of Taxation et al.

In relation to directors, generally, the CLRG preg®e to make their duties clearer by
codifying in statute the duties of directors asedmined by the Courts. It is simply
unacceptable that the law on directors’ dutiesnly aliscoverable through consulting
legal textbooks which describe the evolution of @@mmon Law and so the Review
Group has distilled the leading decisions of theirto into a series of statutory

principles.

i [1985] ILRM 75..
See, howeveRe Lynrowan Enterprises Limited, (31 July 2002, unreported) High Court where O’Ngitleclined
to make a restriction order against a director Wad taken no part in the company’s affairs.
[2001] NSWSC 621 (31 August 2001).



Ultra Vires should be abolished

The CLRG has also recommended #dmlition of the doctrine of ultra vires in
private companies The present law requires all companies to stadeobjects for
which they are formed. Contracts or other traneasti entered into by companies that
areultra vires (or beyond their powers) can be unenforceablethegmbvious detriment
of creditors. In 1958 the Arthur Cox Report acknedged that “the purpose of the
doctrine of ultra vires has been largely defealiedoes not now give any protection to
the shareholders or the creditors of the compary letomes a waste of time and
paper”. Notwithstanding this, that group stoppkdrsof recommending its abolition.
The CLRG believes that the abolition of the do@rofultra vires is long overdue and
our proposal that private companies should havestime legal capacity as a natural

person will be given effect in the new legislation.

The CLRG believes that anomalous and unnecessavg khould be repealed.
Generally, the Review Group believes that the laautd — where possible — adopt a
‘light-touch’ and facilitate the use of “validatioprocedures” whereby otherwise
prohibited activity can be engaged-in, provided e interests of shareholders and

creditors (the two major constitutencies in Comphaw) are safeguarded.

Replacing the Memorandum and Articles with a Ones@ument Constitution

For the new model private company, the memoranduehaaticles of association will
be replaced by a one-document constitution. Juat @sesent, a company’s articles of
association may make provision for whatever peopént, so too can the new
constitution contain any provisions people wante Tme difference, however, is that
whereas at the present time companies need to adapés of association, in the new
model company virtually all of the provisions commhofound in companies’ articles
of association will be contained in statute and agply to all companies unleske

constitution otherwise provides.

The Importance of the PLC
Of course, the CLRG is acutely aware of the impura of the PLC and in
recommending that the more plentiful private conyphe elevated to centre stage this
should not in any way be taken as disrespect ferRhC. Of the 170,719 companies
registered with the Companies Registration Offis@31 December 2006, a mere 1%,
or 1,561 companies, were PLCs limited by shares: tke Companies Registration
Office Report 2006, at p 7. The advent of the use of private cominigebt issuances,
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which has been possible since™2Becember 2006, is likely to reduce further the
number of PLCs. Though numerically few, the PL&e®nomically very significant.
PLCs generate much of the wealth in Ireland andl@yiens of thousands of people.
Care must, however, be taken when legislating éonmanies not to generalise for all
companies from issues specific to a numericallylsratbeit economically important
type of company. The CLRG believes that the segi@yaf the law applicable to
private companies from that applicable to PLCs weilhance the intelligibility of the
laws applicable to both types of compafife opportunity is being taken, however, to
introduce very many simplifications to the law apable to the PLC too and so, to take
just one small example, whilst EU law requires &CRb have an objects clause, the
Companies Bill will mitigate the effects for third parties whe@?P&Cs act ultra vires.

Consolidation

In addition to simplification the CLRG was askedaotersee the consolidation of Irish
company law so as to move from (now) having thirt€®mpanies Acts to having one
Companies Act. There is, however, little point ansolidating that which is out-dated

and out of alignment with the realities of businkfes

At the time of writing the CLRG’s First Report itas envisaged that consolidation
would proceed in the normal way — a Pre-ConsoliatBill followed by a
Consolidation Bill. On getting down to work on timeplementation of the Report it was
decided that this was not a practical or desirafdgy to proceed. So radical and
fundamental were the changes proposed in the Reapattthe Pre-Consolidation Bill
would have resulted in several hundred sectiormodly intelligible provisions. This is
because in elevating the private company limited dhyares to centre-stage, and
eschewing all references to other types of comparigting provisions which make
reference to several types of company need to deehrout and divided up to permit
discrete categorisation. This would have madeuayid and complicated drafting (and
reading) under the existing model for consolidatao particularly pre-consolidation.
The CLRG rejected this model for drafting new lé&gisn and instead drafted a
General Scheme for a Companies Consolidation arfidriReBill de novo which will
replace all existing thirteen Companies Acts in fatieswoop.



The Report on the General Scheme for the Heads ofhé New

Companies Consolidation and Reform Bill, 2007

The CLRG’s most recent report is theport on General Scheme of Companies
Consolidation and Reform Bill 2007, published in May 2007. This Report accompanies
the two-volume Heads, which are currently beinghdfarmed into a Bill by the
parliamentary draftsman’s office. The Report cassi seven chapters:

1. Commendation of General Scheme to the Minister.
2. The CLRG and its Work to Date;

3. The Principles Applied to Simplification, Modesation and Consolidation of
Company Law;

4. Regulatory Impact Analysis of the Proposed Bill;
5. The Architecture of the General Scheme;
6. Exposition of Pillar A;

7. Exposition of Pillar B.

Pillar A — The Private Company as the New Model Quany

Pillar A is concerned exclusively with the privat@mpany limited by shares, referred to
in the Review Group’s First Report as the compamytéd by shares or CLS but which
is now referred to by its more long-standing anchpder name of the “private
company”. The General Scheme will give effect te ginimacy of the private company
as the preferred corporate entity of choice analilitbe moved to centre stage and be

the new model company in Irish company law.

In this respect the simplification of Irish compday is being achieved in part through
structural changes to the legislation. The selftaimed approach proposed for the
private company is comprised of 14 separate Padsesery provision of company law

that is or may be applicable to the private compartg be found in Pillar Aviz.:

1 — Definitions and Interpretation

2 — Incorporation and Registration
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3 — Shares and Share Capital

4 — Corporate Governance

5 — Duties of Directors and Others

6 — Accounts, Audit and Annual Return
7 — Debentures and Charges

8 — Receivers

9 — Reconstructions and Arrangements
10 — Examinership

11 — Winding-Up

12 — Strike-Off and Restoration

13- Compliance, Investigation and Enforcement

14 — Powers and Duties of the Minister and Regufaad Advisory Bodies

The result of this re-structuring is a unified bamfylegislation, comprised of some 750
sections of law (or just about 60% of the proposew Bill) being the only provisions
of primary legislation in company law with which pgrivate company need be
concerned. Pillar A represents both a consolidatind a simplification of existing

legislative provisions.

Distilled into its 14 Parts are all provisions inet Companies Acts and significant
statutory instruments that are relevant to privaenpanies limited by shares. In so
providing the Review Group is following the “thimg small first” principle enunciated

in its First Report and believes it has ensuret (diethe law is clear and accessible; (b)
accuracy and certainty have not been sacrificeghimttempt to make the law merely
superficially more accessible and (c) the legistathas been structured in such a way

that the provisions that apply to the private comypare easily identifiable.

The key features of the private company providedrfdillar A are:
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. It is to be limited by shares and must has a stepéal.

. It is to have the same capacity as a natural parsothe doctrine ofiltra vires

will have no application to the private company.

. It is to have a one-document constitution, whicll vaplace the current two-

document constitution that is the Memorandum artickes of Association.

. It is to have a limit of 99 members, provided ttiare will be a carve-out from
this for property management companies that amaddras private companies
so that they may have an unlimited number of mempeovided that they are

all co-owners in the same development.

. It cannot publish a prospectus or list its sharegebenture.

. It can have just one director and a company sagréidno may not be the same
persons);

. It can have just one member.

. Its member (or members) can waive the requireneehold an AGM.

. Its members can pass a majority written resolution.

. It will be eligible for audit exemption, providedl meets the requirements for

availing of the exemption.

An elective conversion of existing private companlenited by shares to the new
model private company is proposed and it is thotight the advantages are such as to
mean that most companies that will be eligibleadipipate in the new model company
regime will do so.

Pillar B — Other Corporate Forms and Miscellaneot®ovisions

The General Scheme envisages that, in additiohggtivate company, there will be

ten other types of companyz. —

1. The public limited company, or PLC — limited i;iyare4s

4
Pillar B, Part 2 which provides for the PLC makesvgsion for existing PLCs that are limited by gustee but
will not allow the creation of any new PLC.
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2. The designated activity company or DAC

2.1 - limited by shares or
2.2  —limited by guarantee having a share capital
3. The Guarantee Company — limited by shares wita@hare capital

4. The Unlimited Company
4.1 - private unlimited company with a share c&pia.C); or
4.2 - public unlimited company with a share cafdiifdC); or

4.3  — public unlimited company without a share EgPULC).

.5
5. External Companies
. 6
6. Unregistered Companies
7
7. Investment Companies

Leaving to one side external, unregistered andsimvent companies, the General
Scheme provides for five generic types of compdhy.the new model company (i.e.
the private company limited by shares); (2) the lipubmited company; (3) the
designated activity company; (4) the guarantee @mypand (5) the unlimited

company.

The Review Group believes that there are legitinigers of each type of company and
that Irish company law should be facilitative ofsmess and the wider community by
making appropriate provision for different types @fmpanies. In such a corporate
universe, what is fundamental is that there israliedineation and demarcation between
the various types of company and the facilitatinel aegulatory regime applicable to
them. The Review Group believes that the strucpuoposed in the General Scheme

achieves the necessary demarcation between possiiplerate types and has ensured a

These are all foreign companies; because itdessary for the State to regulate these compariesewthey have
a defined connection with the State, these areragghadealt with in the General Scheme.

In reality, there is only one active “unregistt@mmpany”, the Governor and Company of the Banketfhd and
the General Scheme makes provision for its conwertsi a PLC.
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deliberate and purposeful application of facilitatand regulatory scheme of provisions
applied to each; moreover, the structure as prapwsk discipline future thinking on

the appropriateness of particular provisions todifferent types of company.

The law applicable to each of these types of compaprovided for in Pillar B of the

General Scheme, which is comprised of 10 Puitts,

1 — Definitions

2 — Public Limited Companies

3 — Designated Activity Companies
4 — Guarantee Companies

5 — Unlimited Companies

6 — Re-registration and Conversion
7 — External Companies

8 — Unregistered Companies

9 — Investment Companies

10 — Miscellaneous

The architecture of Parts 2, 3, 4, 5, 7, 8 and ®ibér B (each of which concerns a
particular type or generic categorisation of conydnllows a uniform path. First, in
each such Part in Pillar B, the law that applieshi private company, as set out in
Pillar A is expressly applied to the Pillar B typempany, subject to the disapplication
of certain provisions that are not relevant or pthge inappropriate to the Pillar B-type
company. Secondly, additional provisions that awe gontained in Pillar A (because
they are of no relevance to private companiesyar®ut where they are applicable to a

particular Pillar B-type company.

7
These are a variant mutation of the PLC, usedhleyviery important funds industry which require safa
treatment in the General Scheme.
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The Guarantee Company

The specific law that will be applicable to GuasCompanies is set out in Pillar B,

Part 4 of the General Scheme, which contains 85i$le&law. In Head 2, the law as

set out to private companies is applied to the antae company with the necessary
modifications. The remaining Heads then go on twress matters that are specific to
companies limited by guarantee that do not haveaeescapital. The specific chapters in
B4 are:

1. Preliminary and Interpretation.

2. Incorporation and Consequential Matters.

3. Capital.

4. Corporate Governance.

5. Duties of Directors and other Officers.

6. Financial Statements.

7. Debentures and Registration of Charges

8. Receivers.

9. Re-organisations.

10. Examinerships.

11. Winding-Up

12. Strike-Off and Restoration.

13. Compliance Investigation and Enforcement.

14. Regulatory and Advisory Bodies.

15. Market Abuse.

16. Public Offers of Secuirities.

We believe that we have set out a robust and cdrepsive regime what will serve the

needs of all users of guarantee companies, bectigyjties, management companies or
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indeed other commercial interests who devise ardutise for the form of guarantee

company.

It is my own belief that the Companies Acts providle® most suitable corporate
framework for the incorporation of charities. | r@mto be convinced that there is any
case to be made for the legislature to spawn a foew of corporate life. Discrete
legislation creating a new type of legal entity rez inherent risks; first, there is
tremendous effort required on the part of the spong Department if the provisions
applicable to governance or whatever is the curcentern are to be kept up to date
with current thinking in Company Law. Secondly,lbgving the Companies Acts’
model, the jurisprudence and interpretation plamegarticular provisions in articles of
association in a Company Law context is jettisoinefdwvour of an untried and untested
model which may turn our to have gaping lacunaerdlyy given the myriad types of
company that the Companies Acts permit, there ioeist presumption that the needs of

charitable companies can be accommodated withi@tmepanies Acts framework.

Charities could, however, benefit from a Charifreggulator fixing upon a standard or
model form of articles of association, or objedtuse, or name clause, or membership
requirements or board of director requirements Wwhiee Regulator could require be

adopted by every registered corporate charity.

There will be no charity-specific provisions in thew legislation; neither will there be
any management company-specific provisions or amgractivity-specific provision in

the Companies Acts. We believe that Company Lawulshbe concerned with the
formation, management, membership and other mattergral to the legal entity which
is the company and should not dabble in activitgesc law. Those who legislate and

regulate activities such as charity must be conmpetethat area and neither the CLRG
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not, | believe, the Department of Enterprise Tradd Employment has any obvious
knowledge or skills regarding charity. This is rtot say that we cannot help the
appropriate person or body who is responsibleHerregulation of particular activities,

but | do believe that it is they, and not Compaiayvl_that should be the driver.

| believe that the proposed new legislation wiltiitate a competent regulator by
allowing them to impose their own additional reguients on those guarantee
companies that they are responsible for. With gkgarthose provisions of Company
Law which a Charities Regulator might wish to diglgp| personally would see great
merit in a Regulator working with the Departmen&woiterprise Trade and Employment
to find common ground on carve-out legislation vishigould allow the Regulator of

Charities to disapply certain law to his or herrgles. The only caveat | would have is
that in the interests of transparency, the officpublic record would have to remain the
Companies Registration Office and the record shebtuv that particular provisions of

the Companies Acts do not apply to charitable guamcompanies.

There are many other innovations proposed in thee Scheme. There has, for
example, been a complete root and branch revieall afiminal offences arising under
the Companies Acts. All but a handful of the mosti®is offences (circa three
offences) have been identified as being either tegoay 1, 2, 3 or 4 offence, where a

Category 1 offence is the most serious.

The Time Frame...

The General Scheme is currently with the officéhef parliamentary draftsman. It is the
largest piece of legislation in the history of tBtate. It is hoped that the Bill will be
drafted by mid 2008. It will then commence its p@ayEs through the houses of the

Oireachtas and again its size has the potentichuse delays. Best case scenario is that
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it would be enacted in 2009. It introduces radd@nges and cannot (and should not)
be commenced without a proper lead-in time. Md&lyi commencement would be 12

months following enactment.

Company Law Reform Goes On...

The CLRG is still working. Having concluded its woon the General Scheme the
Minister has set a fourth work programme for theRG_on matters of great importance
such as auditors’ liability, limited liability parérships, Part Il of the Companies Act

1990 and revenue preference in insolvencies, teertarma few!

Earlier this year five Sub-Committees were estlblisand it is hoped that they will be
in a position to report back in November to thé Rienary group with a view to issuing
a report to the Minister by year's end. Any progbsbhanges recommended, which are
accepted by the Minister and the Government, wiknt be passed on to the
parliamentary draftsman to ensure that the Billdpaed reflects state-of-the-art

thinking in company law.

The CLRG is not infallible and there will be gapsthe heads of the new Companies
Bill. The time for the users of company law to pgdimese out is not in press releases or
academic articles after the Bill has passed aljestaand has been enacted into law,
rather the time is when the Bill is in preparatian the time isiow. The prize we are
playing for is a state of the art Company Law Cuatiéch will promote Irish enterprise,
facilitate commerce, simplify the operation of tGempanies Acts, enhance corporate
governance and encourage commercial probity. Whaalé a part to play in securing
that prize and | am very pleased to have had tipertynity to share the plans of this

great project with you today.
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Current (fourth) work programme 2006-2007

Consistent with Section 70 of the Company Law Ecdgarent Act 2001, the Minister
for Trade and Commerce, Michael Ahern TD will cdbhshe Company Law Review
Group on the determination of its work programmetii@ two-year period 2006-7. It is
anticipated that there will be two strands in thatk programmeyiz:

First, the continued engagement with the DepartmantEnterprise, Trade and
Employment to produce the General Scheme of the paosn Law Reform and
Consolidation Bill, and on foot of Government apgb of the General Scheme,
sustained and structured dialogue with the Depantras the General Scheme moves
towards actual provisions; and

Secondly, consideration of the introduction of arf@f Limited Liability Partnership in
Ireland and a review of such other issues in Pestie law where reform would be
appropriate. The CLRG has recently (January 20@éntasked to consider auditors’
liability by Minister Ahern and in March 2007 waskad to consider the following
issues:

Registration & Incorporation

Power of Registrar to rectify incorrect entries mai register of
companies

Amendment of Section 99 of Companies Act 1963 aodsequent
amendments (sections 102 and 291) regarding judgmerigages

Use of CRO information by other websites (e.g. itredeck sites) -+
data protection and privacy issues

Removal of the requirement for companies to hasenamon seal

Section 195 of 1963 — Register of directors anceesfly the non-
publication of directors’ addresses by companyffitged by CRO in
cases involving animal rights protests

IRNR Measures 1999 — Review in light of EU mobilityitiatives
(consider removing entirely, or replacing “Irelanaith “EU/EEA”)

Limitation on number of directorships held in Senti45(1) of
Companies (Amendment) (No2) Act, 1999. (Securitisgt

Partnership Law

Introduction of limited liability partnerships
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Removal of limit restricting size of partnership20 members

Auditors and Financial Statements

Examine issue of auditors’ liability

Proposed power to ODCE to require evidence of lentgnt of

companies to avail of audit exemption. Proposedrament of s 33

C(A)(No2) A, 1999

Whether the term “accountant” should be given stayurecognition
and protection

IAASA request for consideration of amendments t@3@nd 2001
Acts (Sections 23, 27, 31, 33, 26 and 15 of 20G%;tiGn 110A of
2001)

Extension of audit exemption regime to small grogbscompanies
which in aggregate meet exemption criteria, and dormant
subsidiaries regardless of size of group of whingtytare part

Requirement pursuant to Section 205B of Companies 1890 for
PLCs to establish audit committee — should thisdmeoved or altere
to operate on comply or explain basis also haviegard to the
Directive 2006/43/EC

Review of thresholds for defining small and medsiaed companies

Criminal & Enforcement

Consent procedures in lieu of restriction and dadifjoation

Proposal to allow ODCE put directors on notice a@batravention ang
then use that notice to create a presumption ofwladge for
prosecution

Proposal to permit multiple prosecutions on sangésfavithin a single
set of summary proceedings

Good-faith reporting of breaches of certain complamy provisions by
companies and agencies governed by the Companiss Ac

Modernisation for Competition

Relaxation of restrictions in Part 11l of the 1980t (transactions witl
directors) as proposed in the UK’s Companies Bill

I

Removal of prohibition on financial assistance ionmection with
purchase of own shares for private companies gsopea in the UK’
Companies Bill

Relaxation on capital maintenance rules in the exdnbf PLCs as
proposed by Directive 2006/68/EC

D

Abolition of Revenue Preference — as already edfibat the UK
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Review of whether Ireland’s approach could be meamgsistent with
the UK regarding the application of examinership stecuritisation
vehicles.

Appendix 3

First work programme 2001-2002

Simplification

Corporate capacity and authority

Company directors and other officers
Corporate litigation

Regulation of insolvency practitioners
Auditors

Mitigating the effects of strike-off for creditors

Second work programme 2003-2004

Implementation of recommendations of First Report
Company management regulations (Table A)
Liquidators and liquidation service

Winding up of companies

Shares and share capital

Charges and security

Accounting and audit

EU developments

Third work programme 2004-2005
Drafting the Heads of the General Scheme of thel Bil implement the
recommendations in the First and Second Report hef €LRG. Planning the

implementation in Irish law of legislation arisifrpm the EU Financial Services Action
Programme.
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